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A Survey of Unemployment Conditions 
Among Young Attorneys 
in California 


By JAMES E. BRENNER,* 


Research Secretary, Committee of Bar Examiners 


At the November, 1931, meeting of the Board of Governors of the 
State Bar of California a resolution was passed directing the Research 
Secretary of the State Bar to prepare a questionnaire on employment con- 
ditions as they affect attorneys recently admitted to practice, and to 
send the questionnaire to all attorneys who had been admitted by exam- 
ination during the years 1929, 1930 and 1931. 


The questionnaire was prepared and copies mailed to 1,466 attorneys, 
which included every person admitted to practice by examination during 
this three-year period. The questionnaire was not sent to attorneys ad- 
mitted on motion. A careful follow-up was made by the State Bar and 
by the heads of the Junior Bar Associations in Los Angeles, Oakland, 
Sacramento, San Diego and San Francisco. A total of 1182 answered 
questionnaires was returned. This is equivalent to an 80 per cent response 
and represents what is probably the best return that has ever been made 
to a questionnaire with state-wide distribution to the members of a pro- 
fession. Twenty-six attorneys in this three-year group who had located 
in other states since their admission to practice failed to answer the ques- 
tionnaire, and if they are excluded from the returns the final result shows 
a response from 82 per cent. 


The purpose of the survey was to try to get facts regarding employ- 
ment conditions for young attorneys in California. Heretofore very few 
facts have been available, although much hearsay information of a mis- 
leading nature has been offered those who are considering the law as their 
life work. The results of this survey are to be passed on to the public and 
it is hoped that the information will prove helpful to prospective law stu- 
dents. The answers to the questionnaire were returned to the State Bar 
in the same manner as a secret ballot, and the envelope containing the 
answers carried absolutely no identification marks, as the State Bar was 
desirous of having the benefit of the frankest suggestions of young attor- 
neys regarding present conditions. 





*Report made to the fifth annual meeting of The State Bar of California at 
Coronado, September 29, 1932. 
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This survey is not a finished product, and it will take additional data 
gathered over a longer period of time to complete the information that 
should be available, but the results given here begin to point the way to 
anyone who is interested and will study the questions and answers. 


The attorneys answering the questions interpreted them in most 
instances as they were intended. A few questions, however, were mis- 
understood, and the results have to be studied with a reservation for 
ambiguity in some of the answers. For instance, the first question is, 
“Where did you study law?” Most of them gave the name of the school 
where they had studied, but a few gave an answer which may have been 
intended to designate either a school or a city. This was particularly con- 
fusing in the case of those who answered “San Francisco,” because it was 
impossible to tell whether the attorney meant he had studied in an office 
or at some law school in San Francisco. 


The survey seems to indicate that a large number began the study 
of law because they believed that a formal fulfillment of the statutory 
requirements for admission would assure them wealth and entitle them 
to a life of ease and influence. Many apparently studied law because 
some misguided friend had painted an inviting picture that was entirely 
devoid of facts. 

In answering the question, “Where did you study law?” 953 indi- 
cated that they had studied in one law school; 112 had studied in two or 
more schools. Only 43 of the 1182 indicated that they had done all their 
studying in a law office, or by correspondence or private study. Law 
schools in a majority of the forty-eight states contributed their products 
to this three-year group. Harvard, with 59, leads the list of non-resident 
schools, and the University of Michigan is second with 20. 


Six per cent of the group commenced the study of law prior to 1922. 
The earliest date indicated by anyone in the group is 1893; 896 began 
their study between 1924 and 1928. 


The third question was, “What influenced you in making your de- 
cision to study law?” Of the 1035 who answered this, 468 said that they 
were prompted by “natural desire and ambition”; 157 indicated that the 
fact that “a parent or near relative was an attorney” had been the decid- 
ing factor. An additional 65 had been influenced by their parents. Others 
indicated that their decisions were based on such reasons as “advice of 
attorneys,” “preference of fiancee,” “husband studying law.” Ninety- 
nine gave “financial advantages of the profession” as their reason; 103, 
“the advantages of a knowledge of law in various commercial fields”; 
43, “social advantages”; 37, “interest in forensics”; 55, “desire for edu- 
cation.” Replies from others indicated a heavy strain of altruism, such 
as “desired justice for everybody”; “desired to see if practice could be 
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improved”; “observation of lack of education of many attorneys”; and, 
more specifically, ‘“‘a desire to better conditions of the bar of California!’ 
Other decisions were evidently not so specific, but had followed the line 
of least resistance; for example, “choice after trying two other profes- 
sions”; “lack of resources for study of other professions”; “short period 
of study required in comparison to other professions.” Another had for- 
tified himself against all censure and judgment in the profession because, 
after proving to himself that he lacked ability in other lines, he came 
upon what he considered a happy discovery that “lack of ability in a 
lawyer needs no excuse.” The revenge motive entered into one answer, 
“because of loss of property through a dishonest lawyer.” 


Some of the reasons may seem a bit amusing, but after looking at 
the replies to other questions by’ the same persons I believe that most of 
them were giving honest and frank answers. 


The next question was, “Did you graduate from a law school, and 
if so, when?” Ten hundred and sixty-three of those who answered stated 
that they were graduates of a law school. The majority graduated be- 
tween the years 1928 and 1931, but some graduated as far back as 1898. 


Eighty-seven of the group had been admitted in other states before 
taking the examination in California. Some of the admissions elsewhere 
date as far back as 1899. Colorado and Nebraska, with eight each, lead 
the list of states that had admitted these attorneys before they came to 
California. 


In answer to the question, “If you were employed at the time you 
were admitted to practice, please indicate the nature of the position,” 
fifty-two different classifications were mentioned; 312 were employed in 
legal work or as law clerks. The next largest number were doing insur- 
ance work. This group was closely followed by those engaged in banking. 
Of those who answered the question, 296 were still holding their pre- 
admission positions at the time of the survey. Many others continued 
to hold these positions for a considerable time after admission. Three 
hundred and eighty-six were employed in a position requiring legal train- 
ing at the time of admission or were able to obtain such a position imme- 
diately after admission. There were many others who had to wait a long 
time before getting a position requiring legal training, and at the time 
of the survey 66 had not yet obtained such a position. Five hundred and 
fifty-five stated that since their admission they had been engaged in prac- 
tice as employees in large law offices, while 564 answered that they were 
not so employed. At the time of the survey 67 were employed in public 
offices. Of this group 20 were in district attorneys’ offices, 9 were with 
city attorneys, 4 in the corporation department, and 34 were scattered 
through twenty or more other public offices. 
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It appears that many young attorneys, while employed on a salary, 
are permitted to handle their own clients’ cases and receive all or part 
of the fees; 222 were permitted to retain all of these fees, 74 could retain 
50 per cent, and 15 could retain 33% per cent, while 9 were required to 
turn over all fees to their employers. Between the extremes there is a 
wide variety of arrangements for dividing the fee with the employer and 
the employee. 


To the question, “Did you have any business or social connection with 
any of your employers which made it easier for you to obtain such em- 
ployment?” 191 answered that they had social connections and 84 had 
business connections. 


Five hundred and seventy-seven had derived 100 per cent of their 
income from practice since admission, while 110 had received no income 
from this source and 315 had been unable to derive more than 50 per cent 
of their income from the practice of law. 


One of the questions which seems to have a very important bearing 
on the results of the survey was, “Did you derive from the practice of 
law sufficient income to support yourself and dependents during the first, 
second and the third year of practice?” During the first year 504, or 51 
per cent, had been unable to earn enough from their practice to support 
themselves and dependents; in the second year, 37 per cent were not 
making sufficient income; and in the third year, 33 per cent. Should not 
men and women who are considering the law as their life work know 
these facts before they make their final decision? 


On hundred and fifty-six stated that their present income as an 
attorney was more than their annual income prior to admission, whereas 
250 stated it was less. 


Another question was, “What was your net professional income dur- 
ing the first year of practice?” The average income of all who answered 
was $978 for the year, but this a high average because of the fact that 
a few individual attorneys had incomes as great as $10,000. However, 
in 71 per cent of the group not one had earned more than $1,000, and 
over one hundred reported their first year’s income as $200 or less. 


In the second year the average income increased to $1,602, but again 
there were a few who earned as high as $15,000, while 42 per cent of the 
group earned only $1,000 each, or less. 

In the third year 42 per cent were still unable to report an income 
of more than $1,000, although the average had increased to $2,078. Only 
five had a net income of over $5,000. A small number at the top seem 
to do well, but what about the 42 per cent who are unable to earn more 
than $1,000 each even in the third year of practice? 
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In the answers to the question, “How long, in your opinion, should 
one work in a law office before he is qualified to practice alone?” the 
large majority advised two or more years if the attorney desired to ulti- 
mately practice alone in a large city, and one year or more if he expected 
to practice in the country. 


In order to get the views of each individual the following question 
was asked: “Please make any suggestions that you think might aid in 
bettering the employment conditions for those recently admitted, and 
indicate your frank opinion concerning the general situation as affecting 
those admitted in the future.” An effort was made to classify the sugges- 
tions, and some of them follow: 


One hundred and nineteen thought the State Bar should provide 
machinery for securing employment for young attorneys. In this connec- 
tion you may be interested to know that the State Bar did actually try 
to act as an employment agency and clearing house for young attorneys, 
and gave publicity to the service. Large numbers of young attorneys 
registered, but so far as I know only one firm ever made inquiry for an 
attorney through this service, and in that case no one of those registered 
was chosen. 


One hundred and eighty-five mentioned that competition by lay 
agencies practicing law was a factor in the employment situation. 


One hundred and twelve thought business or social connections were 
essential for one who was starting the practice of law, while two stated 
they did not think these connections should be necessary. 


Two hundred and eighty-eight suggested higher educational stand- 
ards for admission to practice; six were not in favor of higher standards. 
Seventy-one favored higher ethical standards, while one person disagreed. 
Eighty-one suggested higher standards for admission on motion, many 
of them recommending that such admissions be entirely denied. 


Limiting the number admitted to practice was mentioned by 138; 
123 favored limitation, 14 opposed it, and one favored limiting admissions 
but not the number of law students. 


One hundred and eighteen advocated an apprenticeship as being 
helpful; two did not favor it. 


One man suggested that older attorneys should take more vacations, 
and another, who seems to be both practical and politically minded, said 
that it would be best to take up brick laying and vote the Democratic 
ticket! 

The question whether or not in the attorneys’ opinion the bar of 
California is overcrowded was not included in the survey, but it is inter- 
esting to note that of those who made suggestions or commented on present 
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conditions the largest number, 414, or 44 per cent, suggested that over- 
crowding is an important factor. Twenty-three attorneys stated affirma- 
tively that they did not think the bar was overcrowded, but of this group 
seven had started practice in established offices of relatives or good friends 
and several others held salaried positions with lay agencies. 


There has been a great deal of discussion in recent months about this 
so-called overcrowded condition of the bar. Mr. Will Shafroth in a recent 
article said that if the attorneys of yesterday could see us today “they 
would see a national bar of approximately one hundred and sixty thou- 
sand lawyers—with forty thousand more students in law schools on their 
way to join the ranks—almost universally acknowledging that their pro- 
fession is overcrowded, and yet continuing to admit between nine and ten 
thousand new licensees every year. They would see bar associations pass- 
ing resolutions favoring higher standards yet courts hesitant about adopt- 
ing them for fear of offending the great god Demos, and legislatures still 
contending for the ‘open door’ to the bar.” 


If it is a fact, as has been suggested in other states, that the entire 
legal profession is seriously overcrowded, then this State Bar survey, if 
studied in conjunction with other available data, may be enlightening as 
to the conditions in California. 


In 1900 there were 114,703 attorneys in the United States, and in 
1910 the number had increased by only one. In California during the 
same period the number increased from 4278 to 4908, or 14 per cent. 
From 1910 to 1920 the number of attorneys in the United States increased 
from 114,704 to 122,519, or 7 per cent, whereas in California the number 
increased 30 per cent. In the next decade, from 1920 to 1930, the increase 
in the United States was 31 per cent and in California 50 per cent. If 
the profession in the United States as a whole was overcrowded in 1930 
you can draw your own conclusions as to California. 


What about the legal profession in California during the next ten 
years? At the present time we have over 12,000 attorneys, and there 
has been over 20 per cent net increase in a two-year period. If that rate 
continues we will have a 100 per cent increase for the 1930 to 1940 decade. 


Can we make room for a 100 per cent increase in the number of 
attorneys in this state in a ten-year period? If we can, then well and 
good; but if we cannot, what are the possible dangers of such an increase? 
A number of results have been suggested by some of those who have given 
their time and thought to this question of overcrowding of the bar in the 
United States, many of which merit consideration. 


It has been suggested that in a field such as the legal profession, 
where a fiduciary relation exists in every employment, competition caused 
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by overcrowding may bring serious consequences, which do not necessarily 
follow nor cause concern in other fields where competition serves a useful 
social purpose. With more attorneys endeavoring to handle the legal busi- 
ness of the people than the amount of legal business can absorb, many 
find it extremely difficult to obtain a foothold. It has been suggested that 
the weaker of them may succumb to the crushing pressure of this com- 
petition, and in order to eke out an existence may engage in practices that 
are questionable or that are prohibited by the law and by the rules of 
ethical conduct of the profession. 


This phase of the problem has been very well analyzed by Mr. Shaf- 
roth when, in referring to the popular opinion as expressed in the legis- 
latures, he says it “generally has the Jacksonian idea that the practice of 
law should be open to everyone who aspires to it. It looks on an increase 
of lawyers as merely tending to augment the supply, thus bringing about 
the wholly desirable result of lowering the cost of legal services. It ignores 
the fact that incompetents do the public much more harm than the bene- 
fits it could hope to derive through decreased costs, both by the giving of 
bungling advice and inadequate service, and through the lowering of the 
moral standards of the marginal lawyer which is the regrettable yet 
almost inevitable accompaniment of greatly increased competition in the 
legal profession.” 


It has been suggested that the effect of overcrowding in the legal 


profession when the competition is keen and the clients few may be to 
encourage unnecessary litigation. 


Fee cutting is another suggested result. 


It is suggested, also, that many members of the profession, partic- 
ularly the younger ones, weary of the struggle for existence in practice, 
may sell their law-trained services to lay agencies in order to earn a 
competence, thus aiding such agencies to practice law. 


These are only a few of the possible results that others have sug- 
gested, but they give us an idea of the problem. The secretary of The 
National Conference of Bar Examiners, in the June, 1932, issue of “Notes 
on Legal Education,” sums up the situation as many see it when he says, 
“If all these students who applied for a license or all who finally secured 
admission were competent and of the character we need, then we would 
have little or no cause for complaint. But the men who have the most 
intimate knowledge of the facts know that this is not the case.” In refer- 
ring to the statistics on present conditions of overcrowding he says, “Like 
Alice in the White Rabbit’s house, the legal profession will soon be bump- 
ing its head against the ceiling, with one leg up the chimney and one arm 
out of the window, but there seems to be no little cake marked ‘Eat me’ 
which will even stop its prodigious growth, much less reduce its size.” 
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Bar Examiner Portraits 
A. G. C. Bierer, Jr. 


Chairman, Oklahoma Committee of The State Bar Examiners 


The recently appointed chairman of the Okla- 
homa Committee of Examiners for the State Bar 
is the youngest member to join THE BAR EXAM- 
INER HALL OF FAME. During his thirty-three 
years, however, he has accumulated a considerable 
amount of steam, as those members who have 
attended the sessions of The National Conference 
of Bar Examiners can testify. He has been active 
in that organization since the initial meeting of 
the small group in Chicago in 1930 and for the 
last two years has been a member of its executive 
committee. 








He was born and brought up in Guthrie, 
Oklahoma, and after attending the local schools of that community, he 
graduated from the University of Oklahoma and took an LL.B. at the 
Harvard Law School in 1925. He started practicing law in his native 
city in the office of his father, A. G. C. Bierer, who is a former associate 
justice of the Supreme Court of Oklahoma Territory. A member of 
the bar examining board in Oklahoma prior to the enactment of the 
state bar act, by appointment of the Supreme Court, he was reap- 
pointed by the Board of Governors after the adoption of that statute. 
He became chairman during the present year. He is a member of the 
American Bar Association and has been on its local council for 1931-32 
and on the state council in 1933. 


Mr. Bierer is prominent in Democratic state politics and is a former 
president of the Oklahoma State League of Young Democrats. As chair- 
man of the Citizens’ League, he worked hard and successfully to defeat a 
state-wide initiative program of seven proposed constitutional amendments 
and initiated acts in 1931. He was in the army during the war and is a 
member of the American Legion and a past commander of a local post. 
The fraternal organizations and clubs to which he belongs include the 
Masonic order, thirty-second degree Scottish Rite, the Shrine, the Kappa 
Sigma fraternity, the Harvard Club of Oklahoma, the University Club 
of Oklahoma City, and the Guthrie Country Club. 


182 





A Protest Against Early Summer Bar 
Examinations 


By THOMAS E. ATKINSON, 
Professor of Law, University of Kansas 


“The American Bar Association is of the opinion that graduation 
from a law school should not confer the right of admission to the bar, 
and that every candidate should be subjected to an examination by public 
authority to determine his fitness.” Shortly after the passage of this 
resolution in 1921 there were fifteen' jurisdictions which granted to the 
graduates of designated schools the privilege of practicing law without 
further examination. Since then one’ state has been added to this list 
and five® have withdrawn the diploma privilege. There are still eleven‘ 
jurisdictions which have not yet complied with the above resolution. 


It is safe to say that most law professors believe that bar examina- 
tions should be given. Probably even the faculties of institutions favored 
by the diploma privilege do not, as a class, regard the exemption as de- 
sirable. There are distinct educational advantages to bar examinations. 
In the first place they cover the entire field of the law and are not re- 
stricted to the scope of a single course as are most law school examinations. 
Then too, they are administered by examiners who are active practitioners 
and who have a somewhat different point of view from the teachers of 
law. Adaptability in dealing with personalities is one of the major 
qualifications of a lawyer, and it is reasonable to require candidates to 
prove their proficiency in this regard. 


Furthermore, little attention can be paid in law schools to the great 
mass of statutory and other local law of a particular jurisdiction. This 
is particularly true with regard to law schools whose student body comes 
from many different states. Even in schools where the major portion of 
the students intend to practice in the jurisdiction in which the school is 


1See Carnegie Foundation’s report on Legal Education (1923), 9-11. 

2Arkansas. See Carnegie Foundation’s report, Annual Review of Legal Educa- 
tion (1929), 33. 

sArizona, Georgia (by recent legislative act), Louisiana, Oklahoma, and Utah. 

4Alabama, Arkansas, Mississippi, Montana, South Carolina, South Dakota, West 
Virginia, and Wisconsin allow the diploma privilege to graduates of the law schools 
of their respective state universities. Florida and Nebraska add certain other 
local schools. See Rules for Admission to the Bar (West Pub. Co.) 1932. Until 
recently Texas exempted graduates of all law schools approved by the American 
Bar Association and a few not so approved. Now the privilege is restricted to 
graduates of five local schools and to graduates of such approved schools as are 
eligible to be admitted to the bar of the state in which the school is located with- 
out examination. See Vol. I, The Bar Examiner, 208. 
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located, so much of the time is spent in dealing with fundamental legal 
concepts that local peculiarities cannot be covered completely. Many of 
the details of statutory law can be learned more advantageously in private 
study, and do not require, or even adapt themselves to, class room in- 
struction. They can, however, be grasped intelligently by a student who 
has completed law school work of good character. It is a very good test 
of the candidate’s judgment to go over the statutes of his state and ascer- 
tain the things which are important for the purposes of bar examinations, 
and those which are not. 


Modern bar examinations are ordeals for which candidates must 
prepare in a thorough and painstaking manner. The general legal train- 
ing which is received in law schools is not by itself sufficient to meet these 
severe tests. It is essential not only to review law school studies, and to 
become familiar with local law, but also to fill in the gaps of topics which 
must be omitted from a three year course. When properly done, this 
preparation takes considerable time and energy. 


Another recommendation of the American Bar Association is that 
candidates should graduate from a law school which requires three years 
of legal study for full-time students, or longer in case of part-time. 
students. Reasonably interpreted, this should mean that preparation for 
bar examination should not interrupt or interfere with the prescribed 
law school study. The required years of the latter should be completed 
first; after this has been done, there should be adequate time for the 
special labor preceding bar examinations. 


Yet in more than twenty® jurisdictions the bar examinations are 
given in the month of June. Sometimes they come before many law 
schools have completed the year’s work. Frequently, a major part of 
the examinees have only had a few days’ time after the completion of the 
law school work before they take the bar examination. In some cases 
the bar examinations are fixed at a time before any substantial number 
of the examinees have completed their law school training. By reason 
of these facts, many examinees are under a double strain, and frequently 
neglect their law school work in order to meet what seems to them 
to be the more important task of passing the bar examinations. As the 
result of so slighting their law school studies, students sometimes fail of 
graduation. 

Some law schools compromise with the situation. They either give 
courses designed to assist the student in passing the bar examinations, 
or else frame their schedule in such a way as to permit students to con- 
centrate their main efforts in studying for the bar in their last semester 


5See The Law Student, Jan., 1933, p. 4; Rules for Admission to the Bar (West 
Pub. Co.), 1932. 
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of work. The former plan is forbidden to approved schools by a ruling 
of the Council on Legal Education, but the latter questionable practice 
has been adopted in some of the approved schools. Even where there 
are no concessions of this character, it is difficult to prevent a slowing 
up of law school work in the case of senior students who are studying for 
June bar examinations. In any view of the situation, holding bar exam- 
inations before or very shortly after the completion of law school work is 
really defeating the provision for three years of study in a law school. 


The situation could easily be remedied, either by the bar examiners 
or through their influence upon the authorities fixing examination dates. 
Bar examinations should be held no earlier than the latter part of July. 
If semi-annual examinations are given, they should not be held until 
March. This would give the candidates practically a month to study for 
bar examinations after they had completed their law school work; per- 
haps a longer period might be desirable in some jurisdictions. 


In several jurisdictions one may take bar examinations before he 
has completed his law school work. Often the examiners regret this 
situation, but it is permitted by the statutes of the state. Where candi- 
dates are permitted to pass off certain subjects while failing in the rest, 
it is not uncommon for students, as early as their second year of law 
school, to attempt to pass as many topics as they can, concentrating 
on the remainder in subsequent examinations. This leads many students, 
and particularly the weaker ones, to interrupt their law studies by making 
several attempts to pass the bar examinations. An effective method of 
discouraging such practice would be to refuse to allow examinees credit 
for subjects passed unless they have passed the entire examination. 


In other jurisdictions it is possible for a student, under exceptional 
circumstances, to take the bar examinations, although he has not com- 
pleted his law school training. This sometimes happens in the case of 
students who will complete their studies at the end of a summer session, 
and who could not be given an examination until January or February 
if not permitted to take the summer examination. In these cases the 
student is usually enrolled in a summer session at the time of bar exam- 
inations. Thereby his law school work suffers extreme loss on account 
of the intensive concentration in summer work upon one or two subjects. 
Four days’ absence under these circumstances are apt to prove disastrous. 
Even if the individual is relieved against hardship by permitting him to 
take the summer bar examination, his certificate of admission should be 
withheld until he has completed his law school work. This is not always 
done. The writer knows of an instance in a state that has adopted the 
general requirements advocated by the American Bar Association, in 
which a student has not completed the requirements for his law school 
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degree and yet is practicing under a certificate granted prior to the time 
when he should have graduated. 


These suggestions are made to the boards in the interest of legal edu- 
cation. A great deal of progress will undoubtedly come out of the recent 
discussions of the character of bar examination questions. There are 
also other ways in which the examiners may assist in improving the 
present situation. It is the writer’s belief that in many jurisdictions the 
examiners can strengthen the standards for admission to the bar by fixing 
the date of examinations at more appropriate times, and by the adoption 
of other measures to prevent interference with and interruption of law 
school studies. 





Judicial Power Over Admissions 


From the April Number of the Journal of the American 
Judicature Society 


“The pronounced tendency in recent years for courts of last resort 
to hold that admission and disbarment are matters subject to judicial 
control is shown in an article in Washington Law Review (vii-7, Nov. 
1932). The title is Inherent Power of the Judiciary Over Admittance to 
the Bar, and the author is Prof. J. Kennard Cheadle. The article is a 
valuable contribution to the literature on this subject. 

“In summing up Professor Cheadle says: 

“ “Examination of cases on the inherent power of the judiciary over 
admission to the bar reveals authoritative basis, both generally and in 
Washington, for the statements made at the outset of this article: It is 
proper to look to the courts for a necessary raising of the standards of 
admission. It is constitutional for the courts to raise those standards.’ 

“It may be suggested in this connection that if the word power needs 
to be qualified, it is more reasonable to say implied, instead of inherent. 
The latter word appears to reach back of our constitutional history. 
But with our conception of the relationship necessarily existing between 
the bench and the bar, a conception which is historically continuous, is it 
conceivable that a constitution, without express words, can establish a 
court of last resort which lacks power to control admission and discipline? 
The power can be clearly implied, and so made native to our soil. 

“The classic instance is Illinois where the supreme court correctly 
held that the legislature had no power in the premises and later, after the 
bar had converted itself to a belief in higher standards, proceeded to raise 
requirements for admission. The famous decision Jn re Day was made 
on constitutional, legal and logical lines and it had no harmful ‘reper- 
cussions.’ ” 
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Should the Standards for Bar Preparation 
Be More Exacting? 


By JOHN H. WIGMORE* 
Dean Emeritus, Northwestern University Law School 


My answer is, They should. 


Any one familiar with today’s conditions in law and justice must 
find himself in accord with this conclusion, after careful reflection. The 
law has ceased to be static, as.it was when I was admitted, forty-five 
years ago. It is now in a state of flux. Economic and social conditions 
are changing, and Law must adapt itself to the change. 


This means that the law student today has a double task and burden. 
He must study and learn the law as it has been, and he must look ahead 
and prepare to shape the law as it is becoming. In all the best schools 
the students are being set to this double task. The law student of today 
will be the law reviser of tomorrow. He cannot do this without being 
both a master of the law as it has been and a predicter of the law as it 
is going to be. Three years of thorough law study are short enough for 
this task. 


More than this, he cannot achieve his task intelligently by the law 
alone. The law follows social and economic conditions. He must have 
a working knowledge of other sciences. When one looks about and sees 
the innumerable new methods in transportation, banking, production, 
invention, medicine, social control, and engineering,—when one peruses 
the long lists of special college courses in all the social and economic 
sciences,—when one sees the business man himself going to schools of 
commerce,—he realizes that the lawyer, if he is to maintain his pristine 
position as a leader in the community, must at least know as much as 
these men of other occupations. He cannot guide them with his law un- 
less he knows what they know, as well as his law. And to do this, he 
must prepare by going to college. 


Those good citizens who recoil at requiring a college education, and 
deem anything more than a high school education to be undemocratic, 
are still living in the days of their own youth. For they forget one 
startling fact of change. That fact is that a college education today bears 
only the same relation to the total population that a high school educa- 
tion bore a generation ago. In the national Census of 1910, some 


*Reprinted from the February, 1933, number of the Tennessee Law Review. 
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200,000 youths were recorded as being in colleges; about 150,000 of these 
were young men. Today there are nearer 1,000,000 in college. It is, 
therefore, today no more undemocratic to require a college education than 
it was in 1910 to require a high school education. -Any bar which today 
is content to require only a high school education is still living by the 
standards of 1910. 


The medical man today is everywhere required to spend in prepara- 
tion as much time as is required by the very highest law school standards, 
viz. seven years,—and that is more than is required (five years) by 
even the American Bar Association standard. Ten years ago the Amer- 
ican Bar Association standard was in advance of most law schools. 
Today it is equalled by all the good ones, and falls short of that of the 
best ones. The least that any bar can do is to measure up to the American 
Bar Association standards. 


Is our profession to be outrun by the medical profession? Where 
is our leadership of two generations ago? It is slipping. In the days 
of our near forefathers, the lawyer was the best educated man in town. 
Everybody looked up to him. 


Is he now? And do they? 


How can we hold fast to our intellectual leadership? 





Harvard and Yale Offer Joint Course in 
Law and Business 


A new and interesting development in law teaching has just been 
announced in the bulletin of Yale University, which is quoted herewith: 


“Law and Business 


“The Yale University School of Law and the Harvard Graduate 
School of Business Administration announce a joint course in law and 
business with the purpose of training men for the practice of law in those 
fields involving contact with or the handling of business problems. 


“This joint course is a novel experiment in American education, where 
both Schools contribute and both hope to gain by exchange of professional 
knowledge. The interrelation of law and business has long been appreci- 
ated, but heretofore no systematic graduate training which combines the 
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two fields has been offered. That the course involves work in two differ- 
ent universities adds to its interest. Business executives and lawyers have 
commented favorably upon the venture and will watch attentively its 
development and results. 


“Four-Year Program 


“The first year of study, at the Yale School of Law in New Haven, 
will be devoted to a consideration of the usual first year law curriculum 
with such modification as may seem desirable to supply the business 
background of the topics studied. In first year seminars, research will be 
encouraged on legal problems affected with a business interest. 


“The second year, spent in residence at the Harvard Graduate School 
of Business Administration, will deal similarly with the business funda- 
mentals, production, marketing, and finance, and auxiliary subjects such 
as accounting, statistics, and public utility economics. 


“The last two years, at the Yale School of Law, will be devoted to a 
modified form of legal training in which the problems of modern business 
will be emphasized. In these last two years, moreover, representatives of 
both faculties will jointly give several courses, two of which will be of 
critical importance in the combined program. One will be a course in 
Business Policy devised to correlate the materials and points of view of the 
several business courses previously studied and to promote a reexamina- 
tion and modification of elementary generalizations from this broader 
angle. The other course will be designed to correlate the business with 
the legal training, further to protect students from acquiring two educa- 
tions without discovering their basic interrelationships. 


“Admission 


“Entrance will be restricted to men who have graduated from approved 
colleges or scientific schools and who otherwise satisfy the requirements 
of the Committee on Admissions composed of representatives of both 
Schools. The number admitted will be strictly limited, and applicants will 
be carefully selected on the basis of their apparent ability to profit by the 
combined training. Each student will pay the tuition charges of the par- 
ticular school where he is currently in residence. (The annual tuition at 
the Yale School of Law is now $450, and the Harvard Graduate School 
of Business Administration, $600.) 


“Students satisfactorily completing the combined course will be 
awarded the degree of Bachelor of Laws by Yale University. Suitable 
recognition of the business training will be provided.” 
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Rule Recognizing Law Study Only in 
Approved Schools is Sustained 
by Connecticut Court 


On March 22, 1933, the Supreme Court of Errors of the State of 
Connecticut handed down a decision in the case of Jacob Rosenthal vs. 
State Bar Examining Committee, sustaining the rule of the Examining 
Committee recognizing law study only in schools approved by the Council 
of the American Bar Association on Legal Education and Admissions to 
the Bar. The opinion further states that the admission of attorneys is 
undoubtedly the function of the judicial department of the government, 
citing the recent Massachusetts case In re Opinion of the Justices, 180 
N. E. 725. The Connecticut opinion which is to be found in 165 Atl. 211 
is quoted herewith as of interest to all bar examiners. 


Jacob Rosenthal vs. State Bar Examining Committee 
Decided March 22, 1933. 


“Avery, J. In his petition, the applicant sets forth that he has com- 
plied with all the requirements for permission to take the examination for 
admission to the bar; that he had attended the session of the Examining 
Committee at New Haven June 23d, 1932, for the examination of appli- 
cants; and that, thereafter, he was notified by the secretary of the Exam- 
ining Committee that he had satisfactorily passed, but the committee 
refused to certify his name to the clerk of the court for admission on 
the ground that the school in which he had studied law was not approved 
by the committee in accordance with the rules of the court. He further 
alleges that the Bar Examining Committee had adopted the following 
rule: ‘In the case of students beginning the study of law after January 
11, 1929, the schools approved under the rules are the same as those 
approved by the Council of the American Bar Association on Legal Edu- 
cation and Admissions to the Bar’; that the Brooklyn Law School, which 
the petitioner attended after January 11th, 1929, was not on the list of 
schools approved by the American Bar Association since the year 1929; 
and he asked to be heard by the court as to his qualifications, and, after 
such hearing, to be admitted as a member of the bar. 


“The Bar Examining Committee filed an answer admitting the al- 
legations of the petition and setting forth that on January 25th, 1932, 
the petitioner was informed that the evening course in the study of law 
conducted by the Brooklyn Law School was not approved by the com- 
mittee of the State Bar under the rules of the Superior Court; that if 
the applicant’s studies were limited to such evening classes, he could not 
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be permitted to take the bar examination; that, thereafter, with full 
knowledge of the rules and disapproval of the State Bar Examining 
Committee, the petitioner filed with the clerk of the court for Fairfield 
County his application, in which he stated that he had entered the Brook- 
lyn Law School in September, 1929; that he had spent three years there 
and would be graduated on June 9th, 1932. The answer further sets forth 
that if the petitioner’s application had disclosed that his studies had been 
limited to the evening classes of the law school, he would not have been 
permitted to take the examination; that while he was actually taking 
them, the committee received from the law school information that the 
studies of the petitioner were limited to the evening classes; and for that’ 
reason the committee refused to certify him for admission to practice. 


“The petitioner demurred to the answer of the Bar Examining Com- 
mittee on the ground that it furnished no legal excuse either in fact or 
in law for the failure of the committee to certify his admission. The 
demurrer was overruled by the court; and the petitioner refusing to 
plead further, judgment was thereafter entered dismissing the petition. 


“On this appeal, the petitioner contends that under section 7 of the 
rules all successful candidates at any examination shall present themselves 
in the Superior Court and the court may admit them as attorneys, as 
well as the provision that the Bar Examining Committee shall certify 
to the clerk of that court the names of all applicants who have been ad- 
mitted to and have passed the examination, entitles him to admission upon 
the basis of his having passed the examination without regard to his 
having properly qualified under the rule concerning attendance at an 
approved law school. The provisions of section 7 pre-suppose that all per- 
sons successfully passing the examination have been admitted to it in 
accordance with the previous provisions in the rules limiting those who 
may take it. Section 7 cannot be construed as applying to other candi- 
dates than those who have been properly admitted to and have passed the 
examination. 


“The petitioner further contends that the rule of the Bar Examining 
Committee is invalid; and that even if valid, by permitting him to take 
the examination and notifying him that he had satisfactorily passed it, 
the committee had waived compliance with the rule. General Statutes, 
Section 53438, provides that the Superior Court may admit and cause to 
be sworn as attorneys such persons as are qualified therefor, agreeably to 
the rules established by the judges, who may establish rules relative to 
the admission, qualifications, practice and removal of attorneys. This 
section has existed substantially in its present form since at least 1866. 
Revision of 1866, page 223, section 43. At least as early as 1890, the 
judges of the Superior Court adopted rules pursuant to this statute, pro- 
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viding for the requirements necessary for admission. Among the rules 
so adopted was one providing for the appointment of an examining 
committee by the judges of the Superior Court, consisting of fifteen mem- 
bers, of whom one or more should be i»4~-~ ~f that court, and the rest 
attorneys residing in the state. An examining committee was appointed 
and has continued to function to the present time. The rules adopted 
specified subjects in which the candidates were required to pass a satis- 
factory examination; and provided for the examination of the candidates 
in such additional subjects as the committee should prescribe. Additions 
to these rules have been made from time to time since 1890, but it is 
unnecessary to set them forth at length. At the time when the petitioner 
commenced his legal studies, Paragraph 4 of Section 4 of the rules pro- 
vided that a candidate must have pursued the study of law for a period 
of three years in a law school approved by the committee. Practice Book, 
1922, p. 237. The basis of the petitioner’s claim upon this phase of the 
case is that the court could not delegate to the Bar Examining Committee 
the power to determine the law school in which the petitioner should be 
required to study in order to be entitled to take the examination for 
admission. 

“The practice of law is not a craft or a trade; it is a profession whose 
main purpose is to aid in the doing of justice according to law between 
the state and the individual and between man and man. The occasions 
upon which an attorney may be required to act, touch, in many instances, 
the deepest and most precious concerns of men, women and children. They 
may involve the liberty, the property, the happiness, the character and 
the life of his client. Obviously, one not possessing an adequate degree of 
intelligence and education cannot perform this kind of service, nor should 
he be permitted to attempt to do so. Bergeron, Petitioner, 220 Mass. 472, 
107 N. E. 1007, 1008. In Connecticut, from the earliest times, to prevent 
the admission of unqualified persons into the practice of the profession, 
the courts have employed the members of the bar for the purpose of 
ascertaining the character and qualifications of those applying for mem- 
bership. This is a reasonable usage. O’Brien’s Petition, 79 Conn. 46, 53, 
63 Atl. 777. Since the institution under the rules of the State Bar Exam- 
ining Committee, it has performed the function of determining and testing 
the educational qualifications of those applying for admission, a matter 
formerly wholly in the hands of the local bar. The claim of the petitioner, 
that to commit to an examining committee the power to determine the 
educational qualifications of candidates for admission is an unlawful 
delegation of judicial power, is without force when we consider that from 
the earliest times in this state, it has been the uninterrupted practice for 
the court to rely on the bar for investigation as to such matters. 


“The admission of attorneys at law to practice before the courts is 
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undoubtedly the function of the judicial department of the government. 
In re Opinion of Justices, 279 Mass. 607, 180 N. E., 725; Brydonjack v. 
State Bar, 208 Cal. 439, 281 Pac. 1018; and over their admission the 
court should maintain oversight and control. It does not follow that the 
proceedings by which admission is to be obtained are in all respects 
judicial acts, in the sense that power to determine the qualifications of 
candidates for the office of attorney may not be reposed in persons not 
performing a judicial function. The ultimate purpose of all regulations 
of the admission of attorneys is to assure the courts the assistance of 
advocates of ability, learning and sound character and to protect the 
public from incompetent and dishonest practitioners. In re Peck, 88 
Conn. 447, 450, 91 Atl. 274; Fairfield County Bar v. Taylor, 60 Conn. 11, 
17, 22 Atl. 441. Proceedings for the admission of attorneys are not 
actions or suits at law; they are in the nature of investigations by the 
courts or their representatives to determine whether particular candidates 
are qualified to become its officers. Fairfield County Bar v. Taylor, supra, 
p. 15; In re Durant, 80 Conn. 140, 148, 67 Atl. 497. Such an investigation, 
like that authorized by the statutes to determine the fitness of physicians 
and surgeons and other persons, to carry on professions or callings in 
which the public has such an interest as to bring them within the regu- 
latory scope of the police power, is really administrative in its nature. 
Brein v. Connecticut Eclectic Examining Board, 103 Conn. 65, 85, 130 
Atl. 289. Courts or their judges must of necessity perform many acts 
of an administrative nature, acts which so far pertain to the judicial de- 
partment of the government that they could not properly be performed 
by the representatives of its other branches, as, for example, the ap- 
pointment and removal of clerks of courts and other such officers; but 
in the method of the performance of such administrative functions, 
courts are under no more stringent limitations than are the executive or 
legislative departments in similar situations. It is required by the stat- 
utes that any person desiring to take an examination to be admitted to 
practice any branch of the healing arts must satisfy the state board of 
healing arts that he is a graduate of a ‘standard approved high school’ 
or possesses equivalent educational qualifications; and that any person 
desiring to practice medicine or surgery shall satisfy the proper medical 
examining board that he is a graduate of a college, high school or prepar- 
atory school the standard of which shall have been approved by the board 
or that his education is equivalent thereto and that he has received a 
diploma from some legally incorporated and reputable medical college. 
General Statutes, Sections 2736, 2747. Cum. Sup. 1931, Section 436a. That 
the functions reposed in these boards are valid and do not involve an 
improper delegation of power has never been and could not well be ques- 
tioned. See Mower v. State Department of Health, 108 Conn. 74, 79, 142 


193 





Atl. 473; Douglass v. Noble, 261 U. S. 165, 168, 43 Sup. Ct. 303; In re 
Thompson, 36 Wash. 377, 379, 48 Pac. 899. While the determination of 
the qualifications of attorneys to be admitted to practice in our courts 
pertains to the judicial department, the decisions which must be made 
in carrying out the procedure established by the rules of the judges to 
accomplish that end are not judicial in their nature and may properly be 
vested in the Bar Examining Committee, including the power to determine 
what law schools shall be approved as furnishing a sufficient educational 
basis for admitting a candidate to the examination. 


“Nor can it be maintained that the Bar Examining Committee ex- 
ceeded its powers or acted unreasonably in approving the same schools 
as the Council of the American Bar Association on Legal Education and 
Admissions to the Bar. It is a matter of common knowledge that the 
American Bar Association is a representative body composed of members 
of the bar from every part of the Union; an organization national in 
scope, whose purpose is to uphold and maintain the highest traditions of 
the legal profession. There is nothing in this record to indicate either 
arbitrary or unreasonable action on the part of the Examining Committee 
in approving the same schools as the Council of the American Bar Associa- 
tion on Legal Education and Admissions to the Bar. Furthermore, the 
petitioner concedes that at the time he commenced his studies, he was 
aware of the requirements of the Examining Committee, and knew that the 
evening course in the law school which he proposed to attend was not 
approved, so that no hardship has been imposed upon the petitioner by 
the operation of the rule, except such as he voluntarily elected to en- 
counter. 

“By the demurrer, the allegations of fact in the respondent’s answer 
are admitted and taken to be true. From them, it appears that the peti- 
tioner would not have been permitted to take the examination by the 
Examining Committee except under a misapprehension; that it did not 
know that his studies had been limited to the evening classes of the law 
school, which were not approved by the Examining Committee; and if it 
had so understood, he would not have been permitted to take the exam- 
ination. The petitioner’s claim, therefore, that the committee, by allowing 
him to take the examination, had waived the requirement of previous 
study in an approved law school, is without foundation. A waiver can- 
not arise under such circumstances. The basic conception of a waiver is 
that it is intentional; it cannot be established by a consent given under 
a mistake of fact. Crawford v. Bridgeport, 92 Conn. 432, 439, 103 Atl. 
125; Grippo v. Davis, 92 Conn. 693, 696, 104 Atl. 165. 


“There is no error. 
“In this opinion the other judges concurred.” 
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Recent Bar Examination Results 


Total Taking Examination 
Number Passing 


Number of First Timers 
Number Passing 


Number of Repeaters 
Number Passing 


Total Taking Examination 
Number Passing 


Number of First Timers 
Number Passing 


Number of Repeaters 
Number Passing 


Total Taking Examination 
Number Passing 


Number of First Timers 
Number Passing 


Number of Repeaters 
Number Passing 


Total Taking Examination 
Number Passing 


Number of First Timers 
Number Passing 


Number of Repeaters 
Number Passing 


Colorado 


39 
382 or 82% 


12 
10 or 83 % 


27 
22 or 81% 


Idaho 


8 
7 or 88% 


7 P 
6 or 86% 


1 
1 or 100% 


Minnesota 


34 
11 or 32% 


17 
6 or 35% 


17 
5 or 29% 


New York 


1,055 or 44% 


195 or 35% 


860 or 47 % 
195 


Connecticut 


68 
18 or 26% 


22 
6 or 27 % 


46 
12 or 26% 


Illinois 


341 
153 or 45 % 


149 
77 or 52% 


192 
76 or 40% 


Missouri 


218 
51 or 24% 


68 
22 or 32% 


150 
29 or 19% 


Oklahoma 


64 
45 or 70% 
52 
40 or 77 % 


12 
5 or 42% 


Florida 


63 
24 or 38 % 


44 
17 or 39 % 


19 
7 or 37 % 


Kentucky 


80 
37 or 46 % 


21 
9 or 43% 


59 
28 or 48 % 


Montana 
6 
lor 17% 
2 
0 


4 
1 or 25% 


S. Carolina 


13 

8 or 62% 
11 

7 or 64% 


2 
1 or 50% 





News from the Boards 


By legislative act approved March 1, 1933, the diploma privilege 
was abolished in the state of GEORGIA and a required five-year period 
of practice for foreign attorneys seeking admission on motion was 
established. The comity provision was retained, providing that the jur- 
isdiction from which foreign attorneys come must also admit Georgia 
attorneys by comity in order for the foregoing rule to be effective. 





An integrated bar bill passed by the NORTH CAROLINA legislature 
creates a board of law examiners which consists of the chief justice of the 
Supreme Court as chairman and six lawyers appointed by the Governing 
Council of the bar. This board of law examiners will have the power 
to fix qualifications and regulations for admission to the bar, subject to 
the approval of the Governing Council and provided, however, that a 
change in educational requirements shall not become effective until after 
two years from the date of their adoption. 





Two other states, Arizona and Washington, also passed incorporated 
bar bills during their 1933 legislative sessions. The WASHINGTON act 
gives the Board of Governors the power to fix qualifications, requirements 
and procedure for admissions, subject to the approval of the Supreme 
Court. The ARIZONA act contains a similar provision. 





Proposals for changing the rules relating to admission to the bar 
in OHIO were submitted to the Supreme Court on April 26 by represent- 
atives of the State Bar Association, local associations, state bar examiners 
and law schools. These recommendations were taken under advisement 
by the Court and include the following: 

1. Limiting the number of examinations which a candidate can take 
to three, and requiring a year of approved study between repeated 
examinations. 

Elimination of office study. 
Requiring applicant failing his first examination to make three 
per cent higher than the passing grade on the second examination 
and five per cent higher on the third examination. 
Eliminating certain subjects and adding certain others. 

. Requiring a separate examination on professional ethics, and that 
it be passed with a grade of seventy-five per cent. 

. Recommending adoption of a rule governing character investiga- 
tion. 


196 





